Canada’s Immigration Laws
Let You Take Care of the Family

By Nan Berezowski

ho is counted as family for Canada's immigration programs?

The answer to this guestion is important for those of ug

that work in corporate refocation — when a foreign naticnat
amployee 15 considering relocation to Canada, they invariably include
immediate famHy members, Experience fells us that satisfactory
arrangements for the family are critical to the success of the relocation,
Immigration legislation implemented in June of 2002 provided
increased access to Canada for many less-traditional families. Pernaps
the biggest related change was to the dafinition of "Members of the
Family Class” to include common-law and conjugal pariners, Inturn, the
inclugion of same-sex relationships in these newly introguced concepts
heralded Citizenship & Immigration Canada's modern day approach to
less traditiona! families. For the first time, Canada formally recognized
common-faw and conjugal relationships befween both opposite and
samg-sex partners in its immigration programs.




FAGILITATING GORPORATE RELOGATIONS

There are three scenarios thai arise in the context of corporate
relocation, where this notion of family for immigration purposes can
have an enormous impact:

Spouses of Work Permit holders who wish to work while in Canada

In 1998 Citizenship & Immigration Canada opened the doors 1o
the spouses of many Work Permit holders by allowing for Open Work
Permiis that permit spouses to work without employer restriction while
in Canada. This changs addresses the reality of dual career families and
improves Canada's global attractiveness as a relocation destination.

Foreign employees asked by the Canadian employer to stay in
Canada beyaond the initial period of the relocation

The employee, with the sugport of the employer, might decide to
apply for Ganadian Permanent Residence as a Skilled Worker. Where
family members accompany the foreign national in Canada it can be
critical to the continued unification of the family that family members be
incleded as dependents in the Application for Permanent Residence.

Fareign empioyees, who having relocated to Canada, enter

into a committed relationship with a Canadian cltizen or
permanent resident

The couple may decide to apply under the Family Class pragram for
the foreign national’s permanent residance. This pracess requires that
the Canadian, or Canadian permanent resident, sponsor the forelgn
natienal,

Since June 2002 common-law and conjugal partners, like marital
spouses, have baen considered spowses for purposes of the Work Permit
program, dependent family members for purposes of Canada's Foreign
Skilled Worker and Business (including Self-Employed, Entrepreneur
and investor) immigration programs as well as Family Members for
family-based sponsorad permanent residence applications. As well,
same-sex partners now have access to these programs as all common-
law and conjugal partners receive the same consideration as married
spouses under the faw.

WHO iS FAMILY?

To relocate or immigrate to Canada on the basis of a family
refationship the foreign national must be a Mamber of the Famity
Class. Common-law and conjugal partners as well as spouses (formally
married partners) are included.

At least for immigration purposes, a common-law partner is an
individual who has been cohahiting with the persen in a conjugal
relationship for at least one year. Comman-iaw partners are eligible to
work in or immigrate to Canada as dependents or "sponsorees”.
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The concept of a conjugal partner is & little trickier — here the
foreign national resides outside of Canada but has been in a conjugal
relationship with the sponsor for at least one year. Conjugal partners are
similar to common-law partners; however, they have not yet merged
their households, as they have ot been able to cohabit continuousiy and
permanentty. Note, however, that the threshold for conjugal relationships
is high - fiancé/fiancée and "boyfriend/girfriend” relationships do not
necessarily meet the test. The successful application must adequatsly
explain why the couple has not cohabitated continuously for at least
ONne year.

In making the definition of common-faw and conjugal relationships
gender neutral, Canada's immigration laws, regulations and policies
now provide for the egual treatment of common-law and conjugal
couples of both the opposite and same-sex. The resuli is increased
access for common-law, conjugal and same-sex couples to all of
Canada’s immigration programs. This expansion is good news for those
of us in the relocation industry as more employses and their families
can be accommedated thus making Canada a refatively relocation-
friendly destination.

MAKING THE CASE

The principal applicant must, of course, qualify for the staivs sought
— whether it is an inira-corporate-based Work Permit or a Foreign
Skilled Worker-based Permanant Residence Application. In the case of a
sponsership application, the sponsor must alse meet certain regulatory
requirements. In assessing any family-based immigration request, an
Immigration Officer must also be satisfied that the relationship between
the principal applicant or sponsor and the spouse, common-taw or
conjugal partner, is genuine. The law specifically preciudes situaticns
where the reiationship was entered into primarity for immigration
BUDOSES,

One practical consequrence of modernizing the definition of family has

been the increased scrutiny that Citizenship & Immigration Canada now
places on the assessment of family-based applications in general. It
has become increasingly important to provide extensive documentation
gvidencing the family relationship whether marital, common-law, or
conjugal. However, because comman-law and conjugal relationships
are by nature less docurmented, it is particularly important to ensure that
you have satisfactorily established the key elements of the relationship
and submitted sufficient accompanying documentation. The principal
applicant, sponsor and/or appficant(s) must fully appreciate the
extensive information and documentation required to support the
application and may need assistance In thorcughly preparing and
monitering the application.

The submission typically contains & summary of the major dates and
avents of the relationship and particutars of friends and family members
with knowledge of the relationship. It alse might contain details of the
communications between the couple and an indication of the frequency
of visits to each other when apart and/or an outline of time spent co-
habiting either in Canada or abroad. Where applicable, the submission
will also set out the financial co-dependence of the relationship and
indicate whether either partrer ever has been in a common-law or
conjugal relationship before. A Statutory Declaration of Common Law
Union may also be apprapriata.

COVERING THE BASICS

Like others entering Canada, family members must generally be
admissible uhder the sections of the law raiating fo health, criminality
and security. In the context of a Permanent Residence Application,
Immigration Officers determine admissibility on the basis of Police
Certificates and background reporis. Citizenship & Immigration
Canada also diligently tests and screens all immigrants as welf as
many visitors (including Work Permit applicants and their family
members) who wish to enter Canada for medical inadmissibility.
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Foreign nationals are inadmissible to Canada on health grounds if they
are determined to have a health condition that;

« |3 likely io be a danger to public health;

o |5 likely io be a danger to public safety;

« Might reascnably be exnacted to cause excessive demand on

health or social services.

For purposas of a family-sponsored Permanant Residenca application
spouses, common-law or conjugal partners are exempied from maeting
the healih grounds due io excessive demand on Canada's health and
social services. As same-sex couples are included in the common-law
and conjugat definitions they oo can avail themselves of this important
axemption.

CONCLUSION

We can take comfort In Citizenship & Immigration Canada's formal
recognition of less traditional family relationships as it makes it possible
to successiully relocate more foreign employees te Canada. The
repatriation of the Constitution in 1982 and the implemsntation of the
Charter of Righis and Freedoms in 1985 are generally acknowledged
as the impetus behind Canada’s gradual recognition of less traditional

family relationships. In 2002 & modern noticn of family was formaly
incorporated into Canada’s immigration programs. The result has been
incressed access for common-law, conjugal and same-sex couples
to alt of Canada's immigration programs. In the intervaning years this
recognition of common-law, conjugal relationships of both opposite and
same-sexes has facilitated the unification of less traditional familias
in Canada. in today’s competitive global market ihis is gaod news for
those of us in the relocation industry.

Nan Berezowski, BA. LL.B, is a Barrister & Solicitor, Attorney
(New York) with Rekai Frankel LLP. She can be reached at
416.960.8876 E-mail: nan@muobilitylaw.com
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