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I INTRODUCTION

Family Class immigration has been a significant part of Citizenship and Immigration policy
for well over three decades. With the introduction of the Immigration and Refugee
Protection Act (IRPA), last June it appeared that family class immigration to Canada
would have increased prominence. However, while the class has been expanded. the
subsequent narrow interpretation of the new Humanitarian & Compassionate ("H&C™)
program mitigates the impact of the legislative changes.

il The FAMILY CLASS PROGRAM

Section 3 of the IRPA states that one of its objectives: is fo see that families are reunited
in Canada”. Subsection 12{1) provides that foreign nationals may be selected as

members of the Family Class on the basis of the relationship to a Canadian citizen or
permanent resident.

The Family Class has been expanded fo include a commen-law partner, conjugal
partner, and dependent children. Specifically excluded from the Family Class are
fiancées. However, by amending the definition of the Famiy Class, the immigration

program now provides for the equal treatment under the law of common-law couples of
the same or opposite sex,

For spouses and common-law partners in Canada, the Regulations have created an In-
Concda landing class for sponsored spouses, common-law partners and their
dependent children (conjugal partners may not be processed for landing from within
Canada). This permits family members who fall within the in-Canada landing class to be
processed within Canada eliminating the necessity of filing an application for permanent
residence status by the sponsored family member at a Canadian Visa Office abroad. In
thecry, this change should efiminate the necessity of families tc e apart for long periods
of time - thus premoting an IRPA objective.

The IRPA regulations do not set out processing goals for ~idy Class applications.
Processing goals for Family Class applications are found within the Operation Manuals
and maintain that spouses, common-law or conjugal pariners and dependent children
should have the highest priorty in processing. Otner Family Class members do net tall

within the operational priorities.

A. Statutory Requirements and Restrictions

Members of the Family Class

Members of the Family Class are set out at subsection '!"17{1) of the Immigration
Regulations. They include a:

s Spouse;
o Common-law or conjuga!l partner;
¢« Dependent child including a child adepied overseas:
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Father or mother;

Grandparent;

Orphan under 18 if sibling, niece or nephew or grandchild of sponsor;

Child under 18 adopted in Canada;

One relative if there is no member of the Family Class who is a Canada citizen,
native Indian, or permanent resident or who could be sponsored.

No foreign national shall be considered @ spouse. common-law pariner, a conjugal
partner, or an adepted child of the person if the above-noted relationshio is not genuine

or was entered into primarily for the purpose of acquiing any status or privilege under
the Act or Reguiations. (R4)

Dependent Children
The Regulations aiso broaden the definition of a dependent child.

R2{b](i) defines "dependent child™ as children under 22 years of age (increased from 19
years), who are not a spouse or in a common-law relationship at the time of sponsorship
and at the time the immigration visa is issued, and when they amive in Canada.

R2{b}{ii} indicates that children over the age of 22 may be considered dependent
children if they have been financiclly dependent on their parents since before the age
of 22 or if the child became a spouse or common-law pariner before the age of 22, and
since becoming a spouse of common law-partner - and, since before the age of 22 or

since becoming a spouse or common-law partner, as the case may be, have been a full
time student.

In order to qualify as a student the chiid must since before turning 22, be a student
continuously enrolled in and attending a post-secondary institution that is accredited by
the relevant government authority, and is actively pursuing a course of academic,
professional or vecational training on a full-time basis. Note that Visa Officers macry
guestion applicants about their education at an interview o determine whether or not
the person is a full-time student. The decision of the Federal Court of Appedl in Sandhu v.
Canada [Minister of Citizenship and Immigration) (2002). 211 LR, (4™} 567 mckes it
quite clear that Visa Officers can make qualitative assessm= - -meir determination of
whether or not a person is a full-time student.

RZ2(b) i) confirms that children 22 years of age or older whe have been dependent
substantially on the financial support of the parent(s) since tefcre the age of 22 and are

unable to be financially self-supporting due to a physical or mental condition, may also
be considered dependent chiidren.

The increase in the age of a dependent child has allowed children to remain with their
families regardless of their activilies if under 22 yvears of age. This change resclves a
preblem that arose in the past in countries that have mandatory military service upon
turning 18 years of age. In such cases these children were not allowed to be included in
the Family Class. IRPA now allows for these children to be mermbers of the Family Class as
long as the military service ends prior to the child turning 22 years of age.

It appears from the Immigration Manual on Overseqs Processing that the lock-in for age
is based on the day that the responsible Case Processing Centre receives a sponsorship
application. The lock-in date is a reference point used to freeze certain tactors for the




purpose of processing applications. However, as IRPA allows the Governor in Counct to

apply changes in regulations to applications already submitted, applications may be
negatively affected notwithstanding the lock-in date.

Common-Law or Conjugal Pariner

The traditional definition of spouses has been expanded to include same sex couples as
well as common-law and conjugal partners.

Common-law partners can now be sponsored and are included in the Family Class. A
Common-law partner in relation to a person is an ingividual who is cohabiting with the
person in a conjugal relationship, having so co-habited for at least one year. Even
persons who are separated, but not divorced may be considered common-law partners

provided their marriage has broken down and they have cohabiied with the common-
law partner for at least one year.

An individual can be sponsored as a conjugal partner if that person is residing outside of
Canada and the sponsor has maintained with that person a conjugal relationship for at
least a one-year period. Cohabitation is not a requirement for a conjugal relationship.
Conjugat partners are similar to common-law partners; however, they have not yet
merged their households to the same exteni, as they have not been able to cohabit

contfinuouslty and permanently. The applicant must be abte to explain why the coupie
has not been able tc cohabit continuously for one year.

The key elements fo idenfifying these relationships can be demonstrated through
documentation that establishes a mutual commitment o a shared life to the exclusion of
other conjugal relationships. The Overseas Processing Manual for Processing Members of

the Family Class has attempted to set our characterisiics that should be present in all
conjugal retationships:

+  Mutual commitment to a shared life:

Exclusivity — cannot be in more than one coniugal relationship at a time;
Intimacy - commitment to sexual exclusivily;

interdependence ~ physicaily, emotionally, financially, scoiaiy:
Permanence ~long —term, genuine and continuing r!- gatish
Present themselves as a couple {"here's my other ha
Regarded by others as partners;

Caring for chiidren together [if there are children).

Assessment of these relationships is fact-based and as such the onus is on the applicant
to prove the facts in support the reiationship. The practiticner should therefore provide
the names of these friends and family: the details of the communication between the
couple; frequency of visits to each other; whether or not financiat support is sent to the

appiicant and whether or not either partner has ever been in a common-law or conjugal
relationship before in his or her submission.

Excluded Relationships

Sponsors must be cognisant of the length of sponsorship agreement that they have
entered info on behalf of a Family Class member. Sponsors of spouses, common-law
partners or conjugal partners who have existing undertakings outstanding for a former
spouse. common-iaw partner or conjugal partner are excluded from entering into a new



sponsorship  undertaking until the period of the previous undertaking has lapsed.

[R117(9}{b}. R125(b}]. This applies to both Canadian citizens and permanent residents
who wish to sponsor a family member.

A second excluded group of people from the Family Class are those whom the sponsor
chose not fo iist when applying for permanent residence status or who were not
examined. Thus, if a sponsor previously made an application for permanent residence.
became a permanent resident and, at the time of that application, had dependants
who were non-accompanying family members who were not examined they cannof be
included as a member of the Family Class. [R1 17(9){(d}]

A third excluded group includes foreign nationals who are the sponsor's spouse,
common-law pariner or conjugal partner but are under 14 years of age.[R117(9)(a}]

Sponsors

A sponsor is a Canadian citizen or permanent resident who is at least 18 years who has
filed an application to sponsor @ member of the Family Class or a member of the spouse

or common-law partner in Canada class. [R130(1)] Under IRPA the age of a sponsor has
been reduced from 19 to 18 years of age.

A sponsor, who is a Canadian citizen and does not reside in Canada, may still sponsor
the application of a foreign national pursuant to the Family Class provided that the
sponsor will reside in Canada when the foreign national becomes a permanent resident.
[R130(2}] Sponsors must provide evidence that they will reside in Canada after the

member of the Family Class becomes a permanent resident. Acceptable evidence may
include one or more of the following:

» Letter from employer relocating the sponsor to Canada:
¢ Letter of acceptance to a Canadian educational institution:
» Proof of having purchased a home in Conada.

Sponsorship by Conadian citizens living abroad must be submitted to the central
processing centre in Mississauga, in Canada and not 1o the visa office.

Bars to Sponsorship

Sponsors are not eligible to sponsor if they are subject to any of the bars found within
R133.R133(1)(e) now prevents individuals from being sponsors who have been convicted
of sexual offences or of offences relating to family violence. A sponsor convicted of a
sexual offence or an offence involving family viotlence cannot sponsor unless five years
have passed since completion of the sentence or a Pardon has been granted.

For convictions outside of Canada, prospective sponsors must show that at least five

years have expired since completion of the sentence, that they have been rehabilitated
or that there has been an acquittal. [R133(3)] -

If the prospective sponsor is in receipt of social assisiance othér than for a disability, this
will also ar him or her from being a sponsor. The sponsor may be eligible once sccial

assistance is discontinued. Note however. that this bar to sponsor may be waived for
humanitarian and compassionate reasons.




A prospective sponsor is ineligible if detained in a penitentiary, jail, reformatory or prison,
As well, where the prospective sponsor is in default of any previous undertaking
submitted or support obligations ordered by a court he or she is ineligible to sponsor.

If during the sponsorship process the sponsor becomes subject to an application for
revocation of citizenship, has a report written against him pursuant to IRPA or is charged
with the commission of an offence punishable by a maximum term of imprisonment of at

least 10 years, the sponscrship application will be suspended pending a final
determination.

Financial Requirements

The abiiity of the sponsor to meet the minimum income requirements is mandatory unless
the sponsor is sponsoring a spouse, common-law partner, or conjugal partner or a
dependent child where the child has no dependent children of their own. [R133(4)]

The sponsor's income must meet the minimum necessary income requirements as
identified by Statistics Canada in their Low Income Cut Off levels period. Sponsors will
have to provide their latest Notice of Assessment from the Conada Cusioms and
Revenue Agency. If such notice is not avdilable, then the sponsor will have to provide
evidence that they meet the applicable minimum income for the 12-month period
immediately preceding the date of the sponsorship application.

Misrepresentation

540 of the IRPA introduces @ new provision with respect to misrepresentation. If a
permanent resident sponsor misrepresents a material fact on their application to sponsor,
they may fall within the scope of section 40. As a result, the foreign national who is being
spensored may be found inadmissible and the sponsor, who is a permanent resident,
could be removed from Canada. Canadian citizens who misrepresent can on

conviction be fined to $100,000 Canadian dollars or imprisoned for a term of not more
than S years.

Length of Undertaking

The sponsor's undertaking becomes effective from the day the sponsored family
member enters Canada until the end of the specified period of the undertaking. The
duration of the undertaking varies depending on the person who is being sponsored. For
all spouses, common-law partners and conjugal partners the term of the undertaking is
for three years from the date of the foreign national becoming a permanent resident.
For dependent children of sponsors or of sponsors’ spouses, common-law partners or
conjugal partners, the undertaking is for a period of 10 years or age 25 whichever comes
first from the date of becoming a permanent resident. Thus. sponsors who enter into
agreements for a dependent child under 15 will be responsible for the undertaking for a
period of 10 years, while the sponsorship of a dependent 20 years will last only five years.

'
"
-

Appeal Rights

Sponsors have appeal rights if the permanent resident visa is *=fused for Family Class
applicants. However, there is no right of appeal under section 64 if an applicant is
inadmissible on grounds of security or viclating human rights or international rights.
Furthermore, an applicant for permanent residence pursuant to the Family Class who



was refused on grounds of misrepresentaticn does not have appeal rights unless the
applicant is the spouse, common-law partner or child of the sponsor.

Adoption

Under IRPA the intent of the Family Class program with respect to adoptions has been
defined much stricter to ensure that the best interests of the child are protected. In
Canada, adoption and child welfare falls within provincial and territorial jurisdiction. As
such IRPA has attempted to integrate provincial responsibilities for this matter within
immigration procedures. In addition, Canada is a signaiory to the Hague Convention on
Protection of Children and Cooperation in respect of Inter-Country Adoption. The Hague
Convention on adeption applies to immigration cases in which both Canada and a
child's country of residence are signatories. In such cases, there are specific requirements
that must be met that may effect immigration processing.

Where the Hague Convention on Adoption does not apply. an adoption must have
been undertaken in accordance with the intent and spirit of the Hague Convention on
adoption. What this means is that there must be no evidence of child trafficking or that

there was undue gain in the process (a child was sold or that improper financial gain
took place). [R117({3}{g)]

In defining the "Best interests of the Child” IRPA has set out procedures to ensure that the
best interests of the child are protected. They inciude the following:

a competent authorty has conducted or approved a home study of the
adoptive parents;

before the adoption. the child's parents gave their free and informed consent to

the child's adoption;

« the adopiion creates a genuine parent-child relationship;

the adoption was in accordance with the laws of the place where the adoption

took piace;

+ the adoption was in accordance with the laws of the sponsor’s place of
residence and, if the sponsor resided in Canada at the time the adoption tock
place, the competent authority of the chiid's provirce of intended destination
has stated in writing that it dees not object to the co- - on:

» if the Hague Convention appiies. complicnce is rec

As provincial approvals may be necessary it is impertant o check with the provincial
authority for adeption prior to initiating any type of adoption process. For exampie, in
Ontario it is an offence for an Cntario resident to leave the province to adept
internationally or finalize an international cdoption without making an application to
adopt with a licensed international adeoption agency. If the procedures pursuant to
Cntario laws are not followed the province will not issue a letter to support the adoption,
which will not allow immigration officials to process the application.

As with all opplicoﬁons, Immigration Officers must be satisfied that the adoption was not
undertaken primarily in order to gain access to Canada. There must be no evidence that

couid mc:ke O reasonably prudent person conclude that an adoption was of
convenience and is not bong fide.




IRPA atso allows for the sponsorship of children who are adopted after reaching the age
of 18. There are only 3 conditions in such cases which are:

« the adoption must be in accordance with the laws of the place where it took
place;

« a genuine parent-child relationship must have been established BEFORE the
applicant turned 18 years of age and contfinues to exist; and

e« the adopfion was not underfaken primarily in order to enter Cancda.
[R117({4)]

Headlth Grounds, Medical Inadmissibility

As per $.38(1) {a) (b) and(c) of IRPA, foreign nationals are inadmissible on health grounds
if their health condition s,

« likely to be a danger to public health;
« likely to be a danger to public scfety:

+« might reasonably be expected to cause excessive demand on health or social
services.

if an individual however is determined to be a member of the Family Class and to be the
spouse, common-iaw partner or child of a sponsor within the meaning of the Reguiations,
then they are exempted from meeting the health grounds due to excessive demand on

health and social services. This is d new provision within IRPA and is consistent with its
stated objectives.

B. The Application Process

The application process, including the inifiai application forms and the destination where
appiications are filed, differ depending on who is being sponsored, whether or not the

sponscred family member is in Canada or abread. and if in Canadg, their status in the
country.

Spouse or Common-iaw Pariner in Canada Class

Spouses or common-law partners of Canadian citizens ¢t ~znt residents who are
living together in Canada are efigible to apply in this ... 212 however that the
applicant must have legal temporary residence status as a v ot worker, of student.

The processing in Canada of spouses or common-law parfners and their dependent
children requires the filing of joint applications. A "Joint Application™ 2ives the
simultanecus fiing of both a sponsorship application (IMM 1344A), and c permanent
resident application {IMM 0008). The Case Processing Centre in Vegrevile, Alberta, is
responsible for processing applications filed pursuant to the Spouse or Common-law
Partner in Canada Class.

Processing of the application will only commence when the: Case Processing Centre in
Vegreville has received both applications completed and signed with the appropriate
processing fees. As indicated in R10, applications must also include ait information and
documents required by the Regulaticns, as well as any other evidenced reguired by the
Act. The ‘required supporting documeniation is identified in the sponsorship and
permonenf resident application packages.



Approval in Principal

CPC-Vegreville is charged with assessing the sponsors’ eligibility to sponsor and making @
determinafion concerning the applicafion for permanent residence. Applications
requiring further investigation will be forwarded to alocal CIC office for final decision.

Once an individual is approved in principal as a member of the in-Canada Family Class,

they may apply for a work permit or study permit while their application for permanent
residence status continues to be processed.

Spouses, Common-Law partners, Conjugal Partners and Dependent Children Qutside of
Canada

The “Joint Application" process is also applicable when a Canadian citizen or
permanent resident is sponsoring @ spouse, common-law partner, conjugal pariner
and/or a dependent child residing outside of Canada.

In such instances, however, the application to sponsor (IMM 1344A), the permanent
resident application {IMM 0008), all supporting documentation and the requisite fee must
be fited at the Case Processing Centre in Mississauga. After rendering a decision with
respect to the sponsorship application, CPC-Mississauga will forward the application for

permanent residence with the supporting documentation to the appropriate visa office
for further processing.

Other Members of the Family Class

Sponsorship applications for all other family members involve fiing the completed
application to sponsor {IMM 1344A), all supporting documentation and appropriate fee
at the Case Processing Centre in Mississauga. Foliowing the approval of the sponsorship
application a permanent resident application package will be sent to the sponsor. Within
12 monihs of the positive sponsorship decision, the sponsored relative abroad must

forward the completed application for permanent residence with all requisite
documentation to the appropriate visa office.

Assessing the Permanent Residence Application

In assessing the permanent residence application, the Immigration Officer will want to
insure that the relationship between the sponser and spouse, common-law or conjugal

partner is genuine and/or that the dependent child falls within the definition provided in
the Regulations.

Establishing the Relationship

Citizenship and Immigration Canada, pursuant {o Regulation 4 must be satisfied that the
relationship is not one of convenience. The following documentation may assist in

demonstraiing the genuinous of the relationship between the sponsor and spouse,
common-iaw or conjugal partner: B

. _chily memberships, medical plans, documentation from
indicates recognition as a couple;

Morriog_e certificate, wedding invitations, commitment ceremony certificate,
domestic partnership certificate;

institutions  that




» Joint ownership of possessions, joint utility bills, lease/rental agreement, joint
moertgage/loan documents, property title, joint bank statements or credit cards:

» Comrrespondence addressed to either or both parties at the same address;

» Documenis showing fravel together, long distance phone bills, letters:

* Insurance policies (documents naming the pariner as o beneficiary), wills, powers
of attorney;

+ Significant photographs throughout the term of the relationship;

« Statements of support from family members. employers, religious leaders, bank
managers, etc,

Additional information conceming the following is also useful:

Duration of the relationship and how the partners met:

Long term planning involved in the relationship;

The knowledge each has of the other's background and family situation; and
History of marital or other relationships.

Establishing Full Time Student and Financial Dependency

Significant documentation must be submitted to establish that a child over the age of 22
falls within the definition of a dependent child.

Documentation evidencing that a child over 22 is a full-time student may include:

+ Letter from university or college indicating program of study. confirming that the
program is full-time and specifying the duration of time the individual has been
enrolled in the program;

+ Copy of course curmiculum or university/college brochure;

* Copy of franscripts; and

 Tuition receipts,

Documentation to establish that a child over 22 is substantiaily supported by his or her
parent{s) may include:

+ letters from education institution confirming thai the parents have paid all or
most  tuition and other costs:
Copies of cancelled chequesin the parents name for tuition or room and board;

+ Bank letter confirming that parents have consistently fransferred money to child's
account,

ill. HUMANITARIAN AND COMPASSIONTE CASES

Unlike the family based provisions of IRPA. in considering an H&C application, bear in
mind that the H&C process is highly discretionary. 525(1) of IRPA is the legislative
authority for H&C cases. It sets out in broad language. the Ministerial discretion required
to overcome situations where an applicant is inadmissible or does not meet the
requirements of the Act. Immigration Manual IP 5 states thaf “this discretion should not
be seen as conflicting with other parts of the Acf or Regulations but rather as
compiementary provision enhancing the attainment of objectives of the Act”. In
reminding Officers of the balance between discretion and consistency the Manual also
states that: "the legislation does not provicde any explanation or guidance about what

10



constitutes humanitarian and compassionate grounds. Delegated persons have full
authority ic make this decision”.

Applicants, and their counsel, determine what they feel are the most compeling
circumstances to pui forward. For the purposes of an H&C application, the applicant’s
written submissions should therefore be comprehensive containing all of the information
in support of the case. As officers are instructed to weigh all the relevant evidence in
making their decision, the practitioner should therefcre be prepared to present as meny
facts and supporting documentation as can benefit the cpplicant’s position.

A. Statutory Requirements And Restrictions

5.25{1} of the IRPA allows for the assessment of applications who are seeking an
exemption from the permanent resident visa requirement and an exemption fram
certain requirements for becoming a permanent resident of Canada. Réé requires that a
request made by a foreign national under 5.25(1) be in writing. be accompanied by an
application to remain in Canada, or in the case of a foreign national outside of
Canada, an application for a permanent Resident visa.

Applicants clearly bear the onus of satisfying the decision-maker that their personal
circumstances are such that the hardship of having to obtain a permanent resident viso
from outside of Canada would be 1.} unusual and undeserved or ii.) disproportionate. At
the crux of the H&C Application is the establishment of “unusual or undeserved”
hardship: 'unusual’ in that it is not contemplated in the Act and 'undeserved' in that It is
typically beyond the applicant's control. Where this threshold is not met, applicants and
their counsel can stit argue that there would be a disproportionate impact on the

applicant due to their personal circumstances should they be required to apply form
outside of Canada.

Step 1a& b - Exemption for Visa Requirement and Exemption from Requirements for
becoming a Permanent Resident

A comerstone of IRPA is that prier to arival on Canada - -
permanently in Canada must submit their application ouisids “znaaa and obtain a
permanent resident visa. The IRPA and the Regulations set ~. 'he circumstances in
which foreign nationals can submit an appiication form within Canada for permanent
residence, To be eligible, a foreign national must be @ member of a class set out in
R72{2). As discussed earlier. sponsored spouses and common-law partners wno have
temporary status in Canada are permitted by requlation to make an application from

within Canada and are therefore not H&C cases. Possible HRC cases would then
inciude:

~rs who wish to live

* Sponsored family appiicants outside of the family class;
*  Spouses and common-law partners without legal status in Canada; and

Other categories (i.e.. de facto family members, non-sponscred parents and
grancparents, and former Canadian citizens)

Under IRPA, any foreign national who is inadmissible or does not meet the requirements
of the Act or Regulations may make a written request for consideration under 525(1) of
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the Act for an exemption from the permanent resident visa requirement based on H&C
or Public policy grounds.

Where applicable. a sponsorship in support of the application should accompany the
application as it may be considered in conjunction with all other factors presented to the
decision-maker. However, sponsorships accepted in these circumstances are not legal
requirements as they are neither in accordance with the Act or regulations and the
appiicant is not technically part of the family class.

Sponsored Family Applicants Qutside the Family Class

While alt H&C applications are assessed using the criteric of undue, undeserved or
disproportionate hardship the foilowing is also considerad in these types of cases:

» Whether the applicant would have been a potential member of the family ciass
had they applied form outside of Canada:
*  Whether a sponsorship has been submitted and approved:

* Canada’s interest in maintaining and protecting the hedalth, safety and good
order of Canadian society; and

+ The degree of establishment in Canada.

Other considerations will include the applicant links to the country of origin, and the
family member’s iinks to the country of origin.

Spouses and Common-law Partners Without Legal Status

These cases, like all other H&C cases are assessed using the criteria of undue,
undeserved hardship. The reviewing officer will also look to the following:

* the bonafides of the marriage or common-law relationship:

¢ the legdlity of the marriage;

» the circumstances and the timing of the marmiage or commoen-law relationship
{For example, did the mamage take place before or after ‘he applicant was
refused a visitor extension or when removal was imminenti:

The length of the relationship;

Whether there are children born of the relationshiz;

The religious, social and cuitural norms of the commur

Prior interface with CIC {For example, prior mariags : convenience, refused
applications or misrepresentation).

Marriage or the existence of a common-law relationship is not automatically sufficient
grounds for a successful H&C decision. In fact, the Immigration Manual iP5 clearly states

that. in these circumstances, couples should anticipate a separatfion during immigrant
processing.

Parents and Grandparents {(whether sponsored or Not)

Family members may submit an H&C application either with or without & sponsorship
Undertaking. The foliowing factors will also be taken into consideration:

« Proof of relationship; . ’
+ The hardship that wouid occur if the application for visac exemption was refused;



Prior information provided to CIC/CPC (i.e.: pertaining t a Visitor Visa request):
The level of interdependency.

Support available in the home country;

whether the applicant is able to work: and

The degree of establishment in Canada.

De Faclo family Members

De facto Family members are persons who do not meeft the definition of a family class
member. They are. however, in a situation of dependence that makes them a de facto
member of a nuclear family in Canada. Examples would include a son or daughter, of
brother or sister left alone in the country of origin without family of their own, or an elderty
aunt or uncle or unrelated person who has resided with the family for a long time.
Immigration Manual IP § indicates that a key fact for the Immigration Officer to ascertain
is the difficulty that the applicant wouid have in meeting financial or emotional needs
without the support or assistance of the family unit in Canada. Separation in these
circumstances of genuine dependence may be grounds for a positive H&C decision.

The foliowing factors will also be taken into consideration:

whether the dependency is bona fide;

The level of dependency;

The stability of the relationship:

The length of the relationship;

The ability and willingness of the family to provide support.

The applicant's alternatives outside of Canada:

Documentary evidence about the relationship (i.e.; joint bank accounts or recl
estate holdings. insurance policies, letters from family and friends); and

» The degree of establishment in Canada.

Sponsership

An H&C application based on a family relationship is normally supported by a
sponsorship application. Sponsorship applications should be submitted at the same time
as the H&C Application and sponsorship decisions are made before consideration of the
H&C request. Lack of sponsorship does not mean that the H&C application is
automatically refused. But it is a factor to be taken into consideration and may ultimately

affect the applicant's ability to become a permanent resident if they are ultimately
determined inadmissible for financial reasons.

Former Canadian Citizens

In the;e instances where former Canadian citizens request landing on H&C grounds. the
following non-exhaustive factors may be considered in addition to the standard criteria:

How and why the applicant lost Canadian citizenship;

The strength of cultural and emotional ties to Canada;

Whether there are close family members in Canada:

Whether there are close family. fiends and suppaort in another country;
The degree of establishment in Canada; and

The hardship that the applicant would experience if the application was refused.
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Cffticers will, of course be expected to ensure, at the onset that the applicant was, in
fact. @ Canadian citizen and that he or she subsequently lost his or her citizenship. As
such, the practitioner should provide written confirmation of same, provided from the
Citizenship Registry Office in Sydney Nova Scotia. in the submission package.

Best Interest of the Child

IRPA provides for consideration of the best interest of the child. In the H&C contex,
Officers are required to reasonably consider the best interest of children affected by the
H&C request and determination. Here the practifioner should consider preparing
materials from the affected child’s peint of view. In turn, such materials are to be
considered bearing in mind the child's age and maturity. Note however that although
Immigration Manual 1P 5 references principles of international law it clearly cautions
Officers that the best interest of the chiid is only one of many important factors in making
an H&C decision. Specifically, officers are to weigh and balance the interests of the
individual facing removal and the impact of this removal on their family members.

Prolonged Stay in Canada Leading to Establishment

The key to success in these cases is to demonstrate hardship in that that the applicant
has been in Canada for a significant period of time because circumstances beyond his
or her control. That is, circumstances in the home country (i.e. war or civil unrest) have

prevented his or her retumn.  The degree of establishment may play a determinative role
in the following types of cases:

Parents/grandparents not sponsored;

Separation of parents and children {outside the family class);
De facto family members;

Prolonged inability to leave Canada has led to establishment;
Family viclence; and

Former Canadian citizens.

Factors to be considered would include:

the applicant’'s employment history:

whether a pattern of sound financial management exists:

the applicant's integration into the community;

any professional, finguistic or other study that the applicant has undertaken that
illustrates integration;

« the applicant’s civil record in Canada [prior encounters with the criminal justice
system)

Where the period of inability to return home is significant and There_is evidence of a
significant degree of establishment in Canada, these factors may vield a favourable
H&C decision.

Step 2 - Admissibility

After a positive HAC decision, the actual assessment of the Permanent Residgnce
appiication takes place. At this stage is the determination of whether the applicant
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meets the requirements of the Act and Regulafions and is admissible. lIssues of
inadmissibility may arise in a number of circumstances including the following:

$.39 Financial inadmissibility;

Inadmissibility of Overseas Family Members;
Medical inadmissibitity; or
Background and criminal inadmissibility.

Although an inadmissible foreign national may submit an H&C application. a positive
decision to waive the visa requirement and certain selection criteria does not overcome
admissibility requirements. f after a positive H&C decision is made, it is determined that
the foreign national is in fact inadmissible, the application will be refused.

Financial Inadmissibility

The final determination is delayed until the end of the application process in order to

allow the applicant an opportunity to take advantage of employment opportunities that
come with the positive H&C decision and a work permit.

Admissibility of Overseas Family Members

Overseqas family members are required to undergo background or criminal checks as a
prerequisite to approving the principal applicant for Permanent Residence. An
inadmissible family member, whether accompanying or not, inside of outside of Canada,
renders the principal applicant inadmissible. The inadmissibiiity of family members,
whether accompanying or not is considered in conjunction with all other factors of the
case. Officers are, however, delegated the authority to waive the requirement that non-

accompanying family members be examined in order for a foreign national to become
a permanent resident in S. 25(1) cases.

Medical Inadmissibility

After a positive H&C decision is made and no inadmissibility is apparent, applicants and
their family members listed on the application for Permanent Residence undergo a
medical examination. ‘The exemption in $38{2} for excessive demand is specific to
members of the family class ands convention refugees. Applicants and their family
members who apply for permanent residence under H&C cannot, therefore benefit from
this exemption. However, where an applicant is the subject of a medical inadmissibility

opinion, the Officer must inform the applicant of the opinion and provide him or her with
an oppoertunity to respond.

Background and Criminal Inadmissibility

Criminally inadmissible applicants can apply for rehabilitation i the conviction was

outside of Canada. If the conviction was within Canada the practitioner should consider
an application for a pardon.

Where criminal charges have been laid but are still outstanding immigration Manual 1P5
instructs Officers o consider the sericusness of the charge, all other favourable factors of
the case. and whether there is a family connection i.e. an outstanding murder charge of
a family member. In situations where the charge is of a serious nature and it will be some
time before the matter is resolved, or family members are involved the application is
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likely to be refused. On the other hand, where the charge is relatively minor i.e.: shop-
lifting and other factors of the case are favourable; the Officer may conclude that the
latter outweighs the detrimental impact of the former.

B. The Application Process

All H&C applications are sent o CPC - Vegrevile. The basic requirements of the
application are:

» Completed and signed application forms - Request for exemption from
Permanent Resident Visa Requirement [IMM  5001], Supplementary
Information -H&C cases{iMM5283] Document Checklist - H&C Cases[iMM
S280;

* A presentation of the facts in support of the hardship; and

* Proof of payment of the requisite fees.

Incomplete applications will be returned unprocessed to the applicant.

If a positive H&C decision is made; the entire application is processed at the CPC.
However, where Vegreville Delivery Agents or Service Delivery Specialists determine that
they can not make a decision - the case is complex or requires an in depth assessment
of bone fides or degree of hardship, a personal interview is required, or a refusal is a

possible outcome - the application is then refered to a CIC Office where Officers will
make the decision.

Once receipted-in at CPC-Vegreville, an application to remain in Canada on H&C
grounds is comprised of two steps:

» The H&C assessment {for exemption for the Permanent residence visa
requirement);

» Assessment of the Application for Permanent Residence in Canada.

In the first step, the decision-maker decides whether the foreign national should be
permitted to apply from within Canada and whether the foreign national should be
exempted from the selection criteria related to becoming a permanent resident from
within Canada. Where a positive determination is made. the applicant is then
exempted from both the normal requirement to obtain a permanent resident visa set out
at $11(1} and, where required. from certain selection criteria set out at R72{1}{a}(c){d) to
facilitate processing of the application from with in Canada. In essence, a successful
H&C application at this stage allows the foreign national to overcome the normal visa
requirement and the legislated immigration class restrictions.

In the second step, the decision-maker moves toward a decision to confirm permanent
residence. In order to become a permanent resident the appiicant must still meet the
requirements for permanent residence set out in Ré8, including that the applicant [and
family members — where applicable - whether accompanying or not} are not otherwise
inadmissible. The Officer is to assess all information relating 1o the: requirements and
admissibility of the applicant during the period up to and including the p_ermgneM
residence interview. Note that a negative decision can be mod_e .ot any time if the
applicant or the applicant's family members are found to be inadmissible.
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Quebec Process

Provincial approval is required for H&C applications when the applicants:

s Are not members of the family class:

* Wil be living in a province that has entered into an agreement giving it sole
responsibility fort the selection of some classes of immigrants.

Interviews

According fo Immigration Manual iP5 the right to be heard does not extend to a
personal inferview or hearing. Moreover, CIC takes the position that where a personai
nterview is required: there is no right for counsel to attend. However, in practice, counsel
is permitted to attend when availabie on the date set for interview.

Reasons and Appeal

H&C cases, a written decision neegd only state that there were insufficient H&C grounds
for exercising discretion. Pursuant to S.65there is no appeal based on HaC
considerations unless it is decided that the foreign nationat is o member of the family
class and that their sponsoris g Sponsor within the meaning of the regulations.

Removal Order

Foreign nationals under a removal order who submit a properly completed HAC
application are entitted to a decision, however, there is no reguirement that CIC delay
implementation for the removal order unless a positive determination has been made
during step 1, the H&C assessment. [R239] However, after a positive H&C decision has
been rendered. a removal order can be stayed as per R233 until the step 2 decision -
whether to grant Permanent Residence- is made. The stayed removal order is not a
barrier to the permanent residence unless it is reiated io inadmissibifity.

Removal Prior to Determinction of HaC

Where the H&C assessment is not completed prior to the Spplicant's removal from
Canada the H&C application should still be considered. The appiicant wil be informed
of the decision in writing and if it is approved. and the applicant is otherwise admissible
to return to Canada, he or she will be permitted to re-enter for processing.

Applicant's Departure affer a Positive H&C Decision

There is no requirement to re-admit applicants who have received a positive H&C
decision and now seek to re-enter Canada to finalize the application. Where such

applicants are admissible, re-entry may be granted by the issuance of a Visitor Record
valid until the anticipated date of permanent residence. :

Positive H&C Decision After Removai

Applicants who receive a positive H&C decision after removal and not otherwise
inadmissibie, will be allowed to return to Canada. In these cases, CIC/CPC- Vegreville
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sends an e-mail to the appropricte visg office informing it of the decision. Once the visa

office has verifies that identity, security, criminal and medicat checks are complete and
valid it

Issues a Temporary Resident Permit (TRP);
Notifies CIC/CPC Vegreville that the permit has been issued: and

Advises the applicant to contact CIC-CPC - Vegreville upon return to Canada in
order to resume processing.

However, where the applicant is found inadmissible or the Visa Office is reluctant to issue

the TRP, the Visa Office informs CIC- CPC -Vegreville and together they determine the
outcore.

v. CONCLUDING REMARKS

fRPA's Family Class provisions reflect o greater understanding of families and the types of
bamiers that they have encountered when making an Application for Permanent
Residence in the past. For instance, the provisions that allow for the inclusion of older
children represent a legislative shift that is consistent with the IRPA's purported objective
of family reunification. However, the new Humanitarian and Compassionate provisions,
although provided for in broad language in the Act are highly discretionary - leaving
much to the decision-maker. Moreover, the Immigration Manual, provided by the
department as guidance for decision-makers, promotes a restrictive approach to
discretionary decision making. As such, there is good reason to believe that the new

H&.C program represents something of a counter-shift - away form facilitating the reunion
of families and others.
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